COMMONWEALTH OF MASSACHUSETTS

SUPREME JUDICIAL COURT

Emergency Petition to Supreme Judicial Court from CPF/The Fatherhood Coalition

PETITION

EMERGENCY PETITION FOR SUPREME JUDICIAL COURT TO IMMEDIATELY
(1) Suspend M.G.L. c209a, Abuse Protection, pending judicial and public review, or declare it unconstitutional and void.

(2) Set aside the June 21, 1999 conviction in Quincy District Court of Massachusetts of decent citizen Reverend Harry J. Stewart for violation of restraining order absent any charge of abuse, when he acted responsibly and in the best interest of his child.

INTRODUCTION AND BACKGROUND

Supreme Court Justice William O. Douglas stated to the Washington State Bar Association in 1976 while urging vigilance against government threats to constitutional rights, "As nightfall does not come all at once, neither does oppression. In both instances, there is a twilight when everything remains seemingly unchanged. And it is in such twilight that we must be most aware of change in the air -however slight - lest we become unwitting victims of the darkness." He also said, "The Constitution and the Bill of Rights guarantee to us all the rights necessary to pursue personal and spiritual self-fulfillment. But that guarantee is not self-executing."

We declare that darkness and oppression, warned by Douglas, have indeed arrived. Government and its agents now unjustly and maliciously invade and abridge the fundamental rights of citizens through laws and procedures that bypass the due process protections necessary for such abridgments. The Massachusetts Department of Revenue Child Support Enforcement Division and Department of Social Services exemplify such behavior.  Special interest groups, often under the guise of protecting victims and appealing to some alleged greater good, influence government agencies and actions to undermine constitutionally guaranteed rights, predominantly those of non-custodial fathers.

M.G.L. c209a is an abusive, unconstitutional law. Its operation is clearly perceived as malicious, anti-male, and anti-family, by all whom are fair-minded and closely acquainted with its operation, and who don't have a vested interest in upholding its operation.  The public, for the most part, is not only kept in the dark about the true nature and operation of this law but, in fact, are regaled with distortions, misrepresentations, half-truths, and outright lies. "Domestic abuse," a feminist construct that bends to fit any undesired male behavior, drives legislative and judicial reactions to the alleged epidemic of "domestic violence" afflicting women. All scientific studies done since research began in 1975 show that women are at least as likely as men to resort to violence in domestic conflict with their partners, and are by far the greatest source of child abuse.

These misrepresentations propagate via special interest-driven government monies funneled into "educational" programs and lobbying efforts that result in vicious anti-father legislation, and other services that have arisen to service the battered woman community.  

Both Family Court practices and the restraining order laws need to incorporate the highest level of due process afforded when such fundamental rights as the care and companionship of one's children, liberty, and property rights, are so profoundly at risk. Abuse, prejudice, and outright persecution is rampant; and these matters scream out with constitutional violations of the highest and most severe form. Laws and court procedures that may appear "fair on their face" but administered "with an evil eye and a heavy hand" are unconstitutional (Yick Wo v. Hopkins, 118 S.Ct. 356 (1886)). 

Law restricts but at the same time instructs society.  Ch. 209A and its heavy-handed application instruct society contrary to everyday societal norms and expected behavior. In practice it teaches that non-custodial fathers and men in general are inherently bad, in need of reeducation, and deserve to be criminalized upon the whim of women. These are not society's values; they are values socially engineered by a minority of radicals in special interest groups who wish to transform society according to their vision. They succeed by influencing legislation and judicial policies that employ the government's unconstitutional reward and punishment system.

In simplest terms, it is an intolerable condition that an innocent, law-abiding man and loving father can be charged with the commission of a crime, tried, and jailed under color of law for opening a foyer door to assist his son while exercising visitation. These "crimes" only exist to punish non-custodial fathers. This is thoroughly alien to any rational interpretation of what constitutes a free society. 

SPECIFIC ISSUES WITH IMMEDIATE REASONS FOR RELIEF REQUESTED

.

1. Suspend the M.G.L. c209A pending judicial and public review or declare it unconstitutional and thereby void

a) Ch. 209A is unconstitutional as written because it does not require any substantive proof of malicious intent or criminal behavior on the part of the "abuser," yet deprives him of substantive rights outlined in the Bill of Rights and the Massachusetts Constitution, and imposes a condition of prior restraint. The essence and operation of this law affords an alleged "victim" to define herself abused simply by her own assertion of her state of mind, independent of any malicious and criminal actions of her "abuser." Operation of this law results in the immediate deprivation of the alleged abuser's substantive and protected constitutional rights without substantive due process. Everyone of fair mind and at all familiar with the 209A process realizes the unfairness of this law and its operation. Massive testimony was publicly made on this issue on recent legislative hearings (see below).

b) The unconstitutional restraining order law further fosters abuse in its operation as would be expected from a law so constructed.

c) The restraining order is an easily obtained civil complaint which puts the alleged abuser at risk of serious criminal punishment for actions which are in and of themselves not criminal. Government creation of such a circumstance is itself constitutionally unsound.

d) Violation of the 209A law is prosecuted as a criminal act that doesn't even require an intent to cause harm, a circumstance that has long been closely tied to requirements for criminal conviction.

e) At the legislative Judiciary Committee hearing on H3504, the 209A Reform Bill, held May 17, all but two of the two dozen-plus witnesses spoke to the fraudulent use of restraining orders. Two female attorneys, one in charge of (and vested in) a women's shelter program, and a prosecuting assistant DA, testified to never having known of a fraudulent case, despite being told of such an event by members of the committee.

2. Set aside the conviction of Harry J. Stewart and free him immediately

Harry Stewart was convicted and sentenced to six months in jail for being within 50 yards of his ex-wife's apartment building, in violation of a restraining order related to his divorce. Judge Welch in Quincy District Court specifically told the jury while charging them that abuse was in no way a part of this incident. Reverend Stewart openly admitted that after not getting the attention of his ex-wife to let the child in the house by honking the car horn for ten minutes, he chose to violate the order so as not to abandon his five-year-old son who had to go to the bathroom, had an injured knee, and needed help to open the outer foyer door. Stewart opened only the outer foyer door of the apartment building so his son could ring his mother to notify her that he was home and open the inner security door of the building. 

After Stewart saw his other son acknowledge them, he left. He never entered the inner security door of the apartment building but simply walked back to his car. ...And for this, a decent man, acting in the best interest of his son with absolutely no harm to anyone, as we all expect of any man and any citizen, is serving a six month jail sentence ... for paper crimes prescribed for men who do not have even the benefit of a fully informed jury to acquit them. 

Respectfully submitted by the decent citizens of Massachusetts - be they fathers, men, mothers, and women who support CPF/The Fatherhood Coalition and its goal of equal parenting rights and justice for all.

John M. Flaherty,
Mark Charalambous,

CPF co-chairman
CPF Spokesman
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