Surviving With an Abuse Protection Order
Abuse protection laws and policies in Massachusetts leave little or no margin for error. The Commonwealth has decided that the rights of the accused must take a back seat when there is any possibility of violence against a woman. Yes, this is unjust, but your concern now is staying out of jail, reestablishing as normal a relationship as possible with your children, and learning what legal recourse is available to you.

STAYING OUT OF JAIL

Your first and foremost concern must be staying out of jail. Your accuser can, by simply telling the police that you violated the order, have you arrested at any time. You must take steps to protect yourself.

No contact means no contact, intentional, accidental, third party, 

or even contrived by the victim

Restraining orders are serious business. You must not violate the provisions of the order!     No contact means that you cannot contact your accuser or your children(or have anyone else contact them on your behalf ( for any reason. Violations that have been prosecuted include asking a telephone operator to pass a request to an ex-wife's sister, and a telephone call to the father of an ex's boyfriend.

Also, it doesn't matter who initiates contact. Even if your accuser contacts you, you have violated the order. Accidental contact is also prohibited. Under no circumstances should you come into contact with her, or your children, until expressly permitted by a court order. 

If she walks into the restaurant where you are eating, place your payment on the table and leave immediately. If she walks into your place of business, you must leave. If she calls you on the phone, hang up immediately and notify the police. Insist that they make a record.

PREPARING FOR THE 

TEN DAY HEARING

The law requires that when an emergency abuse protection order is issued, a hearing be held in ten working days. At this hearing, your accuser (the plaintiff) will present her case to make the order permanent (one year) with assistance from a victim’s advocate and, possibly, a lawyer. At the same time you, the defendant, will be given an opportunity to defend yourself against the charges. If she doesn’t show up, the order should be automatically vacated (dismissed). Typically, the request to make the 209A order permanent is granted.

You have ten days to put together your defense. First, go to the court that issued the order and get copies of all the materials that are in the docket (the court file that contains all the paperwork for your case). Make sure you get a copy of the affidavit containing your accuser's claims of abuse ( it is essential to know what you are accused of.

If the claims are false, demand a criminal investigation
If the 209A Complaint or the affidavit contains false information, your accuser has committed perjury, which is a felony. Do the following:

1. Go to District Court and swear out a criminal complaint. You will be heard by a clerk magistrate (not a judge). Bring any evidence that supports your complaint. 

2. Write a letter to the local police chief demanding a criminal investigation. Include all facts supporting your claims. 

3. Go to the police station. Give the police chief your letter and explain why you are demanding a criminal investigation. Bring copies of all relevant documentation, including the 209A and affidavit.

In preparation for the ten-day hearing you should hire a lawyer and work cooperatively to present a case designed to vacate the order. You can do this without an attorney. 

You must: 

Write an Answer To 209A Complaint. This must be in the correct form acceptable to the court.     It must show the correct case name (Jane X, Plaintiff, v. John X, Defendant), court name, and docket number. File this with the court clerk.

File a Motion For Evidentiary Hearing. This will permit you to introduce evidence, present witnesses, and cross-examine the plaintiff and any witnesses appearing on her behalf.

File a Motion to Dismiss 209A Complaint. In support, you will argue that the allegations are false, and that no probable cause has been shown for you to have criminal liability for potentially violating the complaint.

Be prepared, however, for the likelihood that you will not be successful. If the order is going to be granted, request that it be mutual ( prohibiting both parties from abusing the other ( and also without criminal liability for accidental or non-abusive contact.

REESTABLISHING CONTACT WITH YOUR CHILDREN

If the 209A was not issued in Probate & Family Court, you will have to move the case there to get an order permitting you to reestablish contact with your children. You will need to file a Complaint there. This can be a Complaint for Divorce, a Complaint for Custody, or anything related. Once the complaint has been filed and served, you can file an emergency motion to have the matter heard.

Be sure that you are prepared and have the proper paperwork to:

· Propose a workable plan for establishing visitation with your children. Include specific times and neutral places where they can be exchanged. Also request specific times when they are to be made available for phone calls.

· Argue for the minimum protective provisions(one prohibiting you from "abusing" her, for example, rather than prohibiting all contact. Consider asking for a mutual restraining order with no criminal liability for non-abusive/accidental contact.

Most likely, the court will allow some kind of contact, but ( be prepared ( you may be restricted to supervised visitation, where you pay to see your children in a controlled and father-hostile environment. Ask the court to issue an order permitting normal visitation that allows you to exchange the children in a neutral setting (but not a police station). Do not agree to supervised visitation if it is not justified.
Hopefully, the court will recognize that it is in the best interests of your children that they be allowed to see you in a normal environment, and will satisfy your request in some way. 

Take precautions when exchanging your children under provisions of the restraining order

If your arrangement requires exchanging the children with your accuser, you should:


If possible, have someone come with you.


If you anticipate a problem, ask the local police to accompany you. If they cannot accommodate you, make sure a report is filed indicating that you requested assistance.

· Consider bringing a tape recorder or video camera. Knowing that the event is being recorded may deter her from manufacturing an incident.

CHALLENGING AN UNJUST PROTECTION ORDER

You can file a motion, at any time, asking the court that issued the order to modify it or re-hear the issue. However, the judge is under no obligation to grant you a re-hearing and is not likely to hear the motion.

A recent Supreme Judicial Court decision declared that restraining orders can be appealed to the Appeals Court. To appeal, you must file a Notice of Appeal within thirty days of the date of issue of the restraining order.

The unpleasant truth is that it is extremely difficult to have a restraining order vacated when the opposing party disagrees. You will almost certainly have to live with it until it expires, at which time you will again have an opportunity to be heard in court.

GETTING HELP

You are in the midst of a serious personal crisis ( but you are not alone. Many other innocent fathers have been similarly victimized.

Call The Fatherhood Coalition today. We can help you at this difficult time. We can direct you to a father’s rights organization in your area where you can get more help.
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