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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS

* * * * * * * * * * * * * *

JAMES A. NOLLET,
     *

CIVIL ACTION No.




Plaintiff

     *

99CV-12276-EFH

v.



     *



JOHN S. DUSHAME,     *




Defendant

     *




* * * * * * * * * * * * * *

PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF HIS OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

I.  INTRODUCTION


Defendant’s Motion for Summary Judgment (hereafter “(the) Defendant’s Motion”) should be denied in its entirely.

1)  The Defendant’s Motion is fatally defective under the Federal Rules of Civil Procedure (hereafter “FRCP”) 56 and Local Rule 56.1 because the Defendant has failed to include any Statement of Undisputed Facts pursuant to Local Rule 56.1 to support his argument for Summary Judgment.  The sanction for such failure is denial of his Motion.

2)  There are no material facts which support the Defendant’s Motion.  As a Matter of Law, because the Defendant failed to file a Statement of Undisputed Facts, the Court is obliged to regard the Plaintiff’s version of the facts as true and accurate.
3)  The Defendant is not entitled to Judgment as a matter of Law.  The warrant which he wrote which caused the Plaintiff’s arrest was totally lacking in Probable Cause.  This not only deprives the Defendant of his shield of Qualified Immunity; it also makes him liable for the consequences.
4)  The Defendant served a premature Discovery upon the Plaintiff.  As a result, his Discovery was procedurally invalid.  The information, or fruit, which the Defendant obtained from his invalid discovery is “poisoned.”  As the “fruit of a poisoned tree,” his Discovery cannot be used to support his Motion.  However, because the Defendant has employed the “fruit of a poisoned tree” to support his Motion, his Motion therefore must be denied.
5)  When the Defendant served his premature Discovery upon the Plaintiff, he freely and voluntarily waived his own Qualified Immunity Defense.  Therefore, the Defendant already has no basis upon which to file for Summary Judgment.
6)  The criminal accusation which proceeded from the Defendant warrant/arrest of the Plaintiff was dismissed in a preliminary hearing, upon the Plaintiff’s own Motion for Dismissal Due to Lack of Probable Cause.  As a matter of Law, such a Dismissal is legally conclusive of the lack of Probable Cause.
7)  As a Matter of Law, the accusation of an alleged victim against an alleged perpetrator of a crime, when there is not a shred of external evidence to support the accusation; when no attempt has been made to interrogate or verify the accusation; when the accusation itself is unverifiable on its face; such an accusation of an alleged victim does not rise to the level of Probable Cause.
8)  The Defendant’s entire basis of Probable Cause depended either a) upon the contents of a letter which he admits he could not read; or b) upon his ability to produce testimony from the Plaintiff’s present wife that he had in fact committed the offense for which he was charged; such testimony, however, was always impossible to produce because of the Marital Privilege.
9)  A reasonable officer should have known that the facts which have been offered as justification to arrest Nollet on the spurious accusation of violation of Massachusetts General Law (hereafter “MGL”) 209A did not and could not constitute Probable Cause, and that the theory of the case was impossible to prove in a Court of Law.
II.  PLAINTIFF’S AFFIDAVIT OF FACTS

pursuant to Local Rule 56.1


Preamble and Argument: Local Rule 56.1 states in part: “Material facts of record set forth in the statement required to be served by the moving party will be deemed for purposes of the motion to be admitted by opposing parties unless controverted by the statement required to be served by opposing parties.”  


Since the Defendant has failed to put forth his version of undisputed facts pursuant to the Rule, and since the Plaintiff must now be deemed primary party – though not the moving party (for purposes of Opposition) – the following list of facts must be deemed, pursuant to the Rule, to have been admitted and stipulated to by the Defendant.


Here are the material facts of this case:

1)  Halina Wioletta Nollet (hereafter “Wioletta”) was the first wife of the Plaintiff James A. Nollet.

2)  Well prior to her marriage to the Plaintiff, Wioletta had for a long time (about 13 years prior) been the friend of Halina Adela Mazurek, who after the demise of her own husband, and the dissolution of the Plaintiff’s marriage to Wioletta, became Mrs. Halina Adela Nollet.  She will hereafter be referred to as “Adela.”
3)  Nollet married Wioletta in Poland in 1992.
4)  Wioletta entered the United States with two dependent children on July 20, 1993.
5)  Following a series of disputes over money, on November 2, 1993, Wioletta filed an accusation of Domestic Violence against Nollet at the Woburn Police Station.
6)  The accusation was wholly without merit.  Nollet never struck Wioletta at any time during their brief relationship.  
7)  The reason Wioletta made the accusation against Nollet was because she hoped to extort a higher weekly allowance from him.
8)  Nollet was held for 3 days on the 18th floor of the Middlesex County Courthouse Building in Cambridge, MA, whereupon he was bailed for the sum of $10,000.
9)  Spurning the proferred plea bargain (Stipulation to Sufficient Facts in exchange for a Continuation without a Finding for 6 Months in Contemplation of a Dismissal), Nollet took his chances at trial, and won a not-guilty jury trial verdict on or about March 7, 1994.
10)  A Restraining Order, pursuant to Massachusetts General Law (hereafter “MGL”) 209A, was imposed on Nollet as soon as he was bailed on November 5, 1993.  The Restraining Order was ex-parte, but nevertheless for one year.1
11)  Sometime in April, 1994, Wioletta was served with a Complaint to Annul her marriage to Nollet.  The grounds were non-consumation and fraud, in that she deceptively entered into a marital union with Nollet, solely and illegally for the purpose of gaining entry into the United States.2  The Complaint was filed in Middlesex Family & Probate Court (hereafter “MF&PC”).
1)  In 1999, through Docket # CV99-11861-EFH, Nollet et al v. the Trial Judges of the Commonwealth, and currently, in First Circuit Docket # 00-1242, Nollet has argued, amongst other things, that the ex-parte, but nevertheless one-year Restraining Order that was imposed upon him on November 5, 1993, was a violation of MGL 209A itself and of his Constitutional Rights, and demonstrated why MGL 209A is, on its face, unconstitutional.

2)  Nollet also filed a civil complaint against Wioletta at about this time in Middlesex Superior Court, where he alleged she had committed the crimes of Perjury, False Reporting of a Crime, and Malicious Prosecution against him.  Nollet won a Default Judgment against Wioletta, but, as will be seen in Paragraphs 15 & 16 below, this Civil Action was Dismissed at his request in May, 1995, in order to facilitate an agreement and Stipulations of Divorce in the action in MF&PC.

12) Wioletta allowed the original Restraining Order (of

       November 5, 1993) to lapse.
13)  However, at a preliminary hearing for the Annulment case at MF&PC, Wioletta sought and obtained a second 1-year Restraining Order.  This happened on or about December 12, 1994.

14)  MF&PC Continued Nollet’s petition for trial over and over again.  In April, 1995, everything was set for trial, except that the interpreter failed to show up.  Notwithstanding that Nollet had actually anticipated this exigency and knew of another court-certified interpreter who was free on this day, MF&PC Continued the case yet again.
15)  Because Nollet’s finances and health were exhausted, he reluctantly agreed to Wioletta’s petition that their marriage be ended with Stipulations of Divorce.  This happened on or about May 24, 1995.
16)  At this time, both parties agreed to drop all their respective legal claims against each other.  Nollet naively believed that this included the Restraining Order which Wioletta had obtained on May 24, 1995.
17)  However, greatly to his chagrin and shock, Wioletta sought and obtained an extension of this Restraining Order on or about December 12, 1995.  A copy of the transcript of the proceedings is attached at Exhibit 1.
18)  The following November (1996), Nollet prepared himself as thoroughly as he could for the next Restraining Order Hearing, which would occur on or about December 12.  To that end, he prepared two binders of materials.  These materials contained various Affidavits, Exhibits, Transcripts, and Memoranda of Law.  The purpose of these documents were to show to MF&PC, via a Preponderance of Evidence (the statutory requirement) why Wioletta was not entitled to obtain yet another Restraining Order against Nollet.
19)  The various documents proved conclusively that Wioletta was and is a serial Perjurer whose testimony was utterly lacking in credibility, and who in any event had no legal Standing to seek further Restraining Orders against Nollet.
20)  These binders each contained around 168 pages of documentation.1
21)  A set of these binders were served in a timely fashion (to wit, a minimum of seven days prior to the Hearing) on MF&PC and on Wioletta herself.

22)  At the time, Wioletta maintained an address at 19 - 21 Kendall Street in Lawrence.  However, these materials were not sent there, but rather to the residence of Angela Maffeo, at 119 Clarence Street, in Everett, MA.

23)  Angela Maffeo is the mother of Eric Raduazzo.  At the time, Raduazzo was Wioletta’s boy-friend.  In fact, in the Lawrence Police Department Incident Report (hereafter “(the) Incident Report”), Raduazzo is mentioned as a “witness,” and his participation is described in the narrative portion of the Incident Report as follows: “Witness Raduazzo picked up the mail this morning and gave it to the victim” (Exhibit 2).

1)  Defendant Dushame also has a set of these binders, which he obtained via Discovery.
24) There can be no doubt that Wioletta received the 

material.  The AFFIDAVIT OF THE DEFENDANT, JOHN S. DUSHAME, IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT (hereafter, “(the) Defendant’s Affidavit”) (Exhibit 3), on Page 2, paragraphs 4 - 8, state how Wioletta visited the Defendant at his place of work in December 1996 and complained that she was receiving “boxes of mail” from Nollet.

25) According to the Defendant’s Affidavit, Wioletta     complained that the Order prohibited “indirect contact,” but she was receiving these boxes of mail anyway. (Plaintiff doubts very much that Wioletta ever made any such allegation about indirect contact, because the Defendant would or should have known that such contact as described was very direct.)1
26) The Defendant then states in the Incident Report ____________________________________________________________
1) The Defendant makes reference, in the Background Facts section, of the MEMORANDUM OF THE DEFENDANT, JOHN S. DUSHAME, IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT (hereafter “(the) Defendant’s Memorandum”) (Exhibit 4), on Page 3, that at the Restraining Order Hearing of December 12, 1996, Wioletta complained to the Court that she was receiving mail.  However, from the Defendant’s own words, he himself regarded this as entirely legal.  Therefore, Plaintiff is at a loss to understand why the Defendant believes that to recount this incident in any way supports his argument that Nollet had allegedly engaged in illegal acts. 
that he believed that the “boxes of mail consisted of court pleadings,” and that “the mailing of legitimate 

court pleadings did not constitute a violation of the c.209A order and that there was nothing (he) could do.”

27) MF&PC allowed Wioletta’s request for a further extension of the Restraining Order despite the best efforts of Nollet and the voluminous set of pleadings that he had filed on his own behalf.

28) In the meanwhile, In 1995, Nollet began to court his second and present wife while she lived in Poland.

29)  At the time, her name was Halina Adela Mazurek.  He had originally met her in 1992 or 1993, while she was still married to her husband, Andrzej Mazurek, who was found murdered sometime in August, 1993.

30)  Halina Adela (hereafter “Adela”) Mazurek agreed to marry Nollet and to come and live with him in the United States.  Adela legally entered the United States on or about July 22, 1996.1
1) Wioletta visited Adela sometime in 1998 at Adela’s place of work, the Stop & Shop supermarket in Woburn, MA.  That is the last time either the Plaintiff or Adela have ever had any kind of contact with Wioletta.
31)  Adela has known Wioletta for the past 20 years or so.  During the brief time in 1993 when Wioletta lived with Nollet, the two women regularly exchanged letters.

32)  Nollet, of course, gained Adela’s acquaintance through his own relationship with Wioletta.

33)  After Adela entered the United States in 1996, she showed her husband Nollet a series of letters which she had received from Wioletta between November 5, 1993 through 1996.

34)  Adela already knew very well where Wioletta lived, and it was a matter of simplicity for the two women to continue the contact between them which had never really been broken.  Between July 1996 - January 30, 1997, the two women exchanged several letters and phone calls.  Once Wioletta even visited Adela at her workplace during this time.

35)  Plaintiff Nollet neither encouraged nor discouraged any such contact, but however admonished his wife in the strictest of terms that he could not and would not assist, encourage, abet, or induce any contact between the two women.

36)  Adela understood the nature of the MGL 209A Restraining Order under which Nollet was obliged to live through 1996 and most of 1997.

37)  After Nollet failed to prevent the renewal of his Restraining Order on or about December 12, 1996, he was most upset.1
38)  Seeing this, Adela took it upon herself to send a letter to Wioletta, asking if the two women could work this problem out amongst themselves so that everybody could finally have some peace – and so that Adela could get her husband back, whom she saw as being obsessed with his legal vulnerabilities.

1) Nollet filed a pro-se Appeal of this Restraining Order with the Massachusetts Court of Appeals.  It took the Clerk at MF&PC about six months to organize the Docket Sheets, and the Appeal was Briefed on May 1, 1997.  The Appeals Court did not get to reviewing the Appeal until October, 1998.  By that time, the Restraining Order had expired, and Wioletta had not sought its renewal, so that by the time the Appeals Court got around to addressing Nollet’s Appeal, he was no longer under a Restraining Order.  The Appeals Court whereupon Dismissed his Appeal as a moot thing.  In reading the Memorandum of the Court in the person of the Hon. Judge Harrington, who wrote a Memorandum when Dismissing CV99-11861-EFH, Nollet et al v. the Trial Judges, Nollet learned that the Appeals Court illegally mooted his Appeal, in that the Mootness Rule does not apply to a situation which, though it has expired, can recur.  Whereupon, Nollet did file a Motion with the Court to re-open his Appeal, but the Appeals Court declined on grounds this time of res judicata.  So the upshot is, Nollet has, through no fault of his own, been unable to petition any Court concerning the abridgement of his rights which he believes were committed at MF&PC on December 12, 1996, when that Court extended his Restraining Order for an additional year.

39)  Plaintiff was unaware of the existence of this letter until after he was arrested on or about February 11, 1997.  A copy of Adela’s letter is attached as Exhibit 5.

40)  The letter contained no invitation to contact the Plaintiff.  Neither did it contain the slightest indication that the Plaintiff had encouraged or coaxed the letter’s production in any fashion.  (See “III. The Evidence,” Pages 45 - 48, paragraphs 1 - 16 below.)

41)  At most, according to the Incident Report, Wioletta claimed that the letter contained Adela’s own invitation that Wioletta should contact the Plaintiff.

42)  As will be seen below, this was false and a lie.  The letter contained no such invitation.  However, even if the letter contained such an invitation, this would not, in and of itself, constitute Probable Cause of illegal activity.  At worst, it would simply mean that Adela naïvely, but nevertheless legally, made a request that Wioletta could herself initiate contact.

43)  Such contact would have been legal for Wioletta to make.  The only thing that would have been illegal would have been if the Plaintiff had accepted such contact, or had induced Adela to make such a request.

44)  However, such a claim exists nowhere in the Incident Report.

45)  The letter was written in the Polish language.

46)  The Defendant has Stipulated in his Affidavit (Exhibit 3, Page 3, paragraph 11) that “(He does) not speak Polish and had no access to a Polish interpreter.”

47)  Wioletta brought the letter to the Defendant and claimed that the letter constituted a violation of the MGL 209A Restraining Order which Wioletta had against the Plaintiff.

48)  However (as will be seen below), none of the specific things she claimed constituted any genuine claim of illegal activity.  Everything she claimed the Plaintiff did was either clearly legal or at least arguably so.

49)  It is a fact, because the Defendant could not understand or read the letter himself (see paragraph 46 above).

50)  It is clear that, even in the version of the events as described in his own Incident Report, he has not established any basis for Probable Cause.

51)  The Defendant never attempted to contact the Plaintiff to get his side of the events.

52)  The Defendant never attempted to contact Adela to get her version of the events.

53)  The Defendant simply wrote a warrant for the Plaintiff’s arrest, and then did – nothing.

54)  If the Plaintiff genuinely believed that a real basis existed to arrest the Plaintiff, he could and should have contacted the Woburn Police Department to ask them to arrest the Plaintiff immediately.

55)  The Woburn Police surely would have honored such a request.

56)  In the meanwhile, after the Restraining Order Hearing of December 12, 1996, Plaintiff visited the Clerk-Magistrate’s Office at Woburn District Court.  There, he sought and obtained an appointment for a Clerk-Magistrate’s Hearing, for the purposes of accusing Wioletta of serial Perjury.

57)  The date of the Clerk’s Hearing was on or about February 11, 1997.

58)  Sometime earlier in the month of January, the Summons was sent out to Wioletta to compel her presence at the Clerk’s Hearing.

59)  Wioletta had great reason to fear the consequences of such a Hearing, because she of all people knew all too well how often she had committed Perjury in the past in order to keep the Plaintiff within her legal snares.

60)  Thanks to the binders which she received before the MF&PC Restraining Order of December 12, 1996, she also knew all too well how exhaustive and thorough were the Plaintiffs records, by which he could prove her Perjuries, if only he could get somebody to pay attention.

61)  If we are to believe the Defendant, it is these records to which she objected when she allegedly visited the Defendant the first time in December, 1996; and it is also these records to which Wioletta allegedly complained during the course of the proceedings on December 12, 1996.

62)  According to the Defendant’s Incident Report, a few days before Wioletta took Adela’s letter to him, she had convened her own Clerk-Magistrate’s Hearing at Lawrence District Court.

63)  Plaintiff Stipulates that such a Hearing was held.

64)  It was held because Wioletta was retaliating against the Plaintiff because of the Clerk’s Hearing which he had requested for the purpose of accusing Wioletta of Perjury.  With her own Clerk-Magistrate’s hearing, she hoped to cause the Plaintiff to pick up his own accusation of criminal misconduct, and thereby short-circuit and prevent the Perjury Hearing from ever occurring.

65)  At the time of the Clerk’s Hearing in Lawrence, Adela had not yet sent her own letter to Wioletta.  So at this Hearing, the only thing that Wioletta could complain about, at least truthfully, was that she had received legal correspondence from the Plaintiff.

66)  Evidently, the Clerk did not believe that any crime had been committed, for the simple reason that the Plaintiff was not charged with one at that time.  Had the Clerk believed that Probable Cause existed, MGL 209A would have compelled him to arraign the Plaintiff on the spot for a violation of 209A.

67)  After the Defendant wrote his warrant to arrest the Plaintiff, the warrant remained open between January 30 - February 11, 1997.  Plaintiff was at all times unaware of its existence.

68)  On February 11, 1997, the following parties were present in the lobby of Woburn District Court, shortly before the convening of the Plaintiff’s own 2 p.m. Clerk’s Hearing to consider a charge of Perjury against Wioletta: The Plaintiff Nollet, his wife Adela, and Wioletta.

69)  As soon as Wioletta entered the lobby, she sought and found a Woburn Police Officer who happened to be on duty.  She informed him that an open warrant existed to arrest the Plaintiff for an alleged violation of MGL 209A.

70)  The Woburn Officer verified that that such a facially-valid warrant existed; whereupon, he summarily arrested the Plaintiff and escorted him to the holding area in the basement of Woburn District Court.

71)  A few hours later, the Plaintiff was taken in a Sheriff’s van to the Essex County jail in Middleton, MA.

72)  At that time, among other things, he was given a psychiatric screening by a staff nurse.  When she asked if he had ever been hospitalized for psychiatric problems, the Plaintiff declined to answer on privacy grounds.

73)  As a retaliation for not answering her question, she required him to be locked up that night in the psychiatric holding area of the Middleton facility.

74)  That night, the Plaintiff was obliged to rest in a cell made of clear plexi-glass.  For his sleeping convenience, he was provided with an almost non-existingly thin “mattress” and a very thin “blanket.”

75)  The only piece of furniture in the cell was a steel toilet.  The Plaintiff was compelled to perform his bodily functions within plain sight of female corrections officers who were on duty that night.

76)  The cell next to the Plaintiff was occupied by a raving lunatic who, the entire night, was in the grips of a pornographic hallucination.  He screamed constantly the entire night and prevented the Plaintiff from gaining whatever sleep might have been possible under the circumstances.

77)  The following morning, the Plaintiff was transported by Sheriff’s van to Lawrence District Court, where he was arraigned about 3 p.m.

78)  Judge Sanders released the Plaintiff on his own Personal Recognisance, and the Plaintiff was able to return home by about 5 p.m.

79)  Thereafter, a series of pre-trial conferences were held in order to process the Complaint.

80)  At the outset, the Plaintiff was assigned Public Defender Andrew Gradziewicz of Andover, MA, for a fee to the Court of $300.

81)  However, by June 11, Plaintiff had already filed his Briefs pro-se with the Appeals Court of Massachusetts, in his Appeal of the Restraining Order under which he had been arrested and arraigned at Lawrence District Court.

82)  Atty. Gradziewicz informed the Court (in the person of Judge Ellen Flatley) that such an Appeal had been Briefed.  Whereupon, Judge Flatley ordered Atty. Gradziewicz to withdraw from any further representation of the Plaintiff.  In Judge Flatley’s own words, if the Plaintiff had the wherewithal to afford an attorney to Brief an Appeal for him, he had the wherewithal to hire his own attorney to represent himself in the matter before Lawrence District Court, and therefore was not entitled to a Public Defender.

83)  Plaintiff rejoined that he had not hired any attorney to Brief his Appeal since he had done it himself pro-se, and therefore, Judge Flatley was wrongfully assuming that he had wherewithal which he in fact lacked.

84)  Judge Flatley was unmoved by this.  Whereupon, she ordered a Court Official to examine the state of the Plaintiff’s finances to determine if he were eligible for a Public Defender.

85)  Later that morning, the Court Official confirmed that, according to the Court’s guidelines, the Plaintiff was in fact very eligible for a Public Defender.  Nevertheless, Judge Flatley still refused to allow the Plaintiff to have a Public Defender.

86)  Judge Flateley told the Plaintiff either to hire his own attorney or to represent himself before her Court pro-se.  Since the Plaintiff had no other recourse, he complied with Judge Flateley’s order by representing himself pro-se throughout the balance of the case.

87)  There then ensued a number of pre-trial, or status conferences.  The Court was unwilling to proceed with its own accusation against the Plaintiff, because the Restraining Order under which he was arrested was itself under Appeal.  The Court did not want to prosecute the Plaintiff under an Order which a higher could might rule was invalid.  So the Plaintiff was obliged, from time to time, to return to Court, to inform the Court what the status of his Appeal was.

88)  In September, 1997, the Plaintiff filed a number of Motions with the Court, and had them marked-up for a Hearing which was eventually held on November 25, 1997.

89)  These Motions were:

a)  a Status Report (which stated that the Plaintiff’s Appeal was still open);

b)  for a Court-Certified interpreter to translate Adela’s letter to Wioletta (attached as Exhibit 10);

c)  to recuse Judge Flatley from further involvement in the Plaintiff’s case before her;

d)  for a refund of the $300 attorney’s fee which Plaintiff had paid to the Court;

e)  for Suppression of Evidence (to wit, Adela’s letter to Wioletta); and

f)  for Summary Dismissal of Accusation with Prejudice.

90)  On the latter Motion, the stated reason was that “The Commonwealth has failed to state a Cause of Action.”

91)  This is a claim which even exceeds a claim that the Commonwealth’s case lacked Probable Cause; this claim states that Probable Cause is so lacking that the Commonwealth never even made a claim that the Plaintiff had committed any illegal activity.  A copy of this Motion is attached as Exhibit 6.

92)  On November 25, 1997, the Plaintiff appeared before Judge Flatley to argue his Motions.

93)  He found that Judge Flatley had already reviewed his Motions prior to the Hearing and had already taken certain action.  To wit, she agreed that the Commonwealth needed to provide a court-certified translation of Adela’s letter to Wioletta, since it was the Commonwealth’s task to prove that the Plaintiff had violated the Restraining Order, and that Adela’s letter was the only means of doing that.

94)  The letter was translated that day by court-certified translator Lana Gesen who, of knowledge and belief, works for the Office of the Court-Certified Interpreter Service in Boston.  A copy of Miss Gesen’s translated letter is attached as Exhibit 7.

95)  On November 25, 1997, Judge Flatley agreed to Dismiss the Commonwealth’s accusation of violation of MGL 209A against Nollet.

96)  A court-certified transcript of the proceeding is attached as Exhibit 8.

97)  Judge Flatley Dismissed the accusation on grounds that the Commonwealth’s accusation against Nollet was flatly unprovable, because of the Marital Privilege.  Judge Flatley said two things about this:

a)  Adela would have a right to refuse to testify against her husband Nollet, if the Commonwealth were to summons her to testify, by virtue of the Marital Privilege; and

b)   Even if Adela were to want to take the stand voluntarily and testify,                              

“there is no exclusion that would permit Mrs. Nollet (Adela), even if she wanted to get on the witness stand and testify in this case.  She is not permitted by law to testify as to conversation she had with her husband.  And I don’t think the Commonwealth could ever prove this case without getting Mrs. Nollet on the witness stand to testify that she was acting at her husband’s discretion when she wrote the letter.  So, in my view, this case could never be proved by the prosecution, and as a result, I think the Motion to Dismiss is properly granted.  And I am going to grant the Motion…” – Exhibit 8, Pages 11 - 12.

98)  Obviously, when Judge Flatley said that the Commonwealth’s chances of sustaining its prosecution of Nollet would depend totally upon its ability to get the present Mrs. Nollet to take the stand, she had before her the certified translation of Adela’s letter to Wioletta, and must have understood that the letter itself did not, in fact, contain any incriminating material itself, and that therefore, the Commonweath’s entire case would have to rest of gaining testimony from Adela which was beyond the Commonwealth’s reach.

99)  Matters stood at this point until, in November 1999, Plaintiff did serve the present Complaint upon the Defendant John S. Dushame.

100)  CV99-12276-EFH (this Complaint) was filed with the Court on November 2, 1999.1
101)  On or about November 18, 1999, CV99-12276-EFH was served on the Defendant, in a timely and correct manner.

102)  The Plaintiff received the Defendant’s Answer to his Complaint, in a timely fashion, on December 8, 1999.

103)  The following day, the Plaintiff received at his residence a complete set of Discovery from the Defendant.  That is to say, the Plaintiff received the following: a) INTERROGATORIES PROPOUNDED BY THE DEFENDANT, JOHN S. DUSHAME, TO BE ANSWERED BY THE PLAINTIFF, JAMES A. NOLLET2, and b) FIRST REQUEST FOR THE
1)  CV99-12276 (this Complaint) was assigned to the Hon. Judge Harrington consciously, because the Plaintiff had noted on his Civil Cover Sheet that CV99-11861-EFH, Nollet et al v. the Trial Judges of the Commonwealth, was open as of November 2, 1999, and had been assigned to the Hon. Judge Harrington, and that CV99-12276-EFH (this Complaint) was related to the former case.

2)  The Plaintiff did not actually have these in his hand, and in fact was even unaware of the existence of these Discoveries, until January 2, 2000, because the day that these Discoveries arrived was the very same day that the Plaintiff embarked with his wife on their annual trip to Poland to visit her extended family.  In light of the Plaintiff’s inability to address the matter of the Discoveries, Counsel for the Defendant was kind and gracious enough to allow the Defendant until January 31, 2000, to answer the Discoveries, which the Plaintiff did in a timely fashion.

   PRODUCTION OF DOCUMENTS TO THE PLAINTIFF.

104)  These Discoveries were premature and procedurally invalid.  This is because the FRCP states, in part, “Without leave of court or written stipulation, interrogatories may not be served before the time specified in Rule 26(d).”

105)  And what does Rule 26(d) say?  It says in part, “…a party may not seek discovery from any source before the parties have met and conferred as required by subdivision (f).”
106)  Subdivision (f) states, 

“Except in actions exempted by local rule or when otherwise ordered, the parties shall, as soon as practicable and in any event at least 14 days before a scheduling conference is held or a scheduling order is due under Rule 16(b), meet to discuss the nature and basis of their claims and defenses and the possibilities for a prompt settlement or resolution required by subdivision (a)(1), and to develop a proposed discovery plan.  The plan shall indicate the parties’ views and proposals…”

107)  The first – and, as of the date of this writing, the only – Scheduling Conference in this case was held on April 11, 2000.  The required joint meeting between the parties, and required Joint Statement, were performed in a timely way sometime between March 15 - 25, 2000.

108)  The Joint Statement (Exhibit 9) proposes a “Discovery Plan” in which “The parties propose a three-month period to conduct discovery, such discovery ending on July 7, 2000…”

109)  However, this is arguably deceptive because the Defendant had already, and long since, obtained his Discoveries from the Plaintiff in a procedurally invalid manner.  That part of the Joint Statement was therefore already moot, and null and void.

110)  On April 11, 2000, the parties1 met for the first time, at a Scheduling Conference which was held before the Hon Judge Harrington.

111)  At this Scheduling Conference, Atty. Jenkins and the Court engaged in a colloquy in which Atty. Jenkins asked permission from the Court, on behalf of his client, to file a Motion for Summary Judgment based on

1)  By “parties,” what is meant is Atty. Jenkins, Counsel for the Defendant, and James A. Nollet pro-se.  Defendant John S. Dushame was not actually present at this conference.

    Qualified Immunity, no later than April 28, 2000.

112)  The Court answered as follows: While the Court normally allows such a dispositive Motion to be “bifurcated” (that is, filed and heard separately from other dispositive Motions), the Court would not allow Atty. Jenkins’ request in this case.  The Court declared that, if and when the time were to come for dispositive Motions, all such Motions would be filed together.
113)  And nor did the Court instruct Atty. Jenkins that all dispositive Motions would be filed by July 28, 2000, which is the deadline which was proposed by the Joint Statement.  Rather, the Court instructed Atty. Jenkins that no such dispositive Motions would be allowed until further notice.1
114)  In effect, the Court vacated the entire schedule as was proposed in the Joint Statement.
115)  Of knowledge and belief, the reason the Court 
1)  Plaintiff has attempted to obtain a court-certified transcript of the proceedings of the Scheduling Conference of April 11, 2000.  However, he is informed by Miss Sandra Holahan, Clerk for the Hon. Judge Harrington, that his Court does not keep any stenographic records of Scheduling Conferences.  It is therefore impossible to obtain a transcript of this Hearing.  As to the accuracy of the above assertions, Plaintiff is forced to rely on the memories of himself, the Court, and Atty. Jenkins.

Vacated the scheme of the Joint Statement was because the Court had expressed a strong desire that the parties settle this matter between themselves without any further litigation by either party whatsoever.

116)  To this end, the Court ordered a second Scheduling Conference, this time to be held on September 25, 2000.  The purpose of this Conference is to determine if the parties have been able to reach a Settlement.  If no Settlement has been reached, then and only then will the Court authorize any further litigation, including dispositive Motions.

117)  It is for this very reason that the Plaintiff never sought Discovery from the Defendant, as he had every right to do according to the Joint Statement.  As far as the Plaintiff was concerned, the sole and only activity he was permitted by the Court was to try to settle this Complaint with the Defendant.

118)  To that end, on or about July 5, 2000, Plaintiff hired Atty. David Grossack for the sole purpose of negotiating a Settlement with the Defendant.  Atty. Grossack does not at this time represent the Plaintiff in any other capacity in this case.  He has filed no Appearance; nor has any plans to do so. 
119)  Plaintiff has been informed that a minor financial settlement has been offered.  It is grossly inadequate, both in substance and in financial terms, and has been rejected.
120)  On or about July 28, 2000, Plaintiff did receive the Defendant’s Motion for Summary Judgment, with supporting documents.
121)  Plaintiff believes that this is blatantly in defiance of the Court’s instruction not to seek dispositive Motions until further notice.
122)  Plaintiff believes that this disregard for the Court’s instruction is a kind of “affidavit made in bad faith,” within the meaning of Rule 55 (g).  As will be seen below, this will be one of the Plaintiff’s many grounds to ask the Court to disallow the Defendant’s Motion.
123)  Through no fault of his own; because the Plaintiff was acting within the spirit of the Court’s instructions not to pursue further litigation, he now has lost his opportunity to seek Discovery from the Defendant.
124)  Plaintiff, however, does not seek to ask to Continue the process of Summary Judgment so that he may obtain Discovery.  Plaintiff prefers to answer the Defendant’s Motion on its own merits.
III.  THE “EVIDENCE” THAT THE PLAINTIFF MIGHT ALLEGEDLY HAVE COMMITED AN INFRACTION OF MGL 209A


The “evidence,” such as it is, that the Plaintiff allegedly committed a kind of indirect contact within the meaning of MGL 209A which might have been criminally culpable, consists entirely on a) whatever it was that Wioletta told the Defendant on January 30, 1997; and b) the letter which she received from Adela.


The value of these pieces of evidence, in terms of Probable Cause, will be examined below:

a)  What did Wioletta tell the Defendant on January 30, 1997?
According to the Incident Report (Exhibit 2), the following things were said:

a)  “Victim Halina Nollet (“Wioletta”) came to the (police) station to report her ex-husband violated an active (MGL) 209A (Restraining Order);

b)  “Raduazzo picked up the mail and gave it to the victim this morning;

c)  “Victim opened the letter and found it to be written by the suspect James Nollet (sic) current wife (“Adela”);

d)  “The letter is written in Polish;

e)  “and the suspects (sic) currents (sic) wife wants the victim to call then (sic) and settle the current court cases (Violation 209A);

f)  “Parties were in a clerks (sic) hearing a week ago and the suspect (Nollet the Plaintiff) was instructed to have no contact;

g)  “Victim I.D. (sic) the handwritting (sic) as belonging to the suspects (sic) wife.

h)  “Victim states the letter makes several references to her ex-husband and their past relationship;

i)  “Victim states the letter ends with a request to call the suspect w/the phone # provided;

j)  “Victim states she has gotten several other letters in the past;

k)  “Victim wants the letters to stop and the suspect to leave her alone;

l)  “Suspects (sic) current wife is also Halina Nollet (no relation to the victim);

m)  “Victim is in fear for herself and her children;

n)  “Investigation will continue;

o)  “Victim has known suspects (sic) wife for several years and recognizes the handwritting (sic).”  
b)  Plaintiff’s point-by-point response and rebuttal; why NONE of the above constitutes Probable Cause

a)  Plaintiff accepts as Stipulation that Wioletta visited the Defendant at his workplace on the day (January 30, 1997) that he wrote the warrant which caused the Plaintiff’s arrest.  The fact that she visited the Defendant, even to accuse the Plaintiff of violation of a MGL 209A Restraining Order does not itself constitute Probable Cause to arrest the Plaintiff;

b)  The fact that Raduazzo picked up the mail that morning does not itself constitute Probable Cause to arrest the Plaintiff;
c)  The fact that Wioletta opened the letter and found that it had been written to her by Adela, does not itself constitute Probable Cause to arrest the Plaintiff.  Adela was never under a MGL 209A Restraining Order, and her First Amendment Right to engage in correspondence has never been abridged;

d)  Plaintiff Stipulates that Adela’s letter to Wioletta was written in the Polish language, and notes further that the fact that the letter was written in Polish does not itself constitute Probable Cause to arrest the Plaintiff;
e)  The allegation that the letter contained an invitation to call them (meaning, either the Plaintiff or his wife Adela or both) does not itself constitute Probable Cause to arrest the Plaintiff.
1)  First of all, it is unclear whom it is that Wioletta has been invited to call.  From the Defendant’s own words, it could just as easily refer to Adela as it could to the Plaintiff himself.

2)  Secondly, even if the invitation meant that Wioletta was supposed to call the Plaintiff himself, this in itself would not constitute a reason to arrest the Plaintiff.

3)  It would have been illegal for the Plaintiff to accept a phone call from Wioletta, but since no such call was ever placed, no crime was committed.

4)  And nor was it illegal, per se, for Adela to ask Wioletta to call the Plaintiff.  It would have been illegal for her to make this request if and only if the Plaintiff had asked, cajoled, or in any way induced Adela to make this request.  However, no such claim even exists in the Incident Report.
5)  Therefore, there is nothing in this point which could ever remotely be construed as Probable Cause to arrest the Plaintiff.
f)  As for the fact that the parties were in a Clerk’s Hearing the week before, it must be inferred that the Clerk found no Probable Cause to have the Defendant arraigned on an accusation of violation of a Restraining Order – or else he would have done precisely that, since MGL 209A removes any discretion, in the form of Selective Enforcement.  When Probable Cause exists, the responsible officer must make the arrest.  As far as the Plaintiff was concerned, the Clerk’s admonition to have no contact with Wioletta was simply an expression of what he already understood to be his obligation.  The fact that a Clerk found NO Probable Cause to arrest the Plaintiff is a fact which speaks for itself.  In any event, the proceedings of the Clerk’s Hearing has no bearing on this case, since it occurred before Adela wrote and sent the letter which is central to this case;

g)  The fact that Wioletta could identify the letter’s handwriting as having originated from Adela only proves that the Plaintiff did not write the letter, and therefore cannot be accused of having done so.
h)  The fact that the letter may have contained references to the Plaintiff and his past relationship to Wioletta cannot even remotely be construed as Probable Cause;

i)  The allegation that the letter contained an invitation to call the Plaintiff himself is:
1)  a lie; this will be demonstrated below; and

2)  irrelevant, even if true, for reasons which are discussed in item e) above.
j)  In this point, Wioletta makes reference to “several other letters” which she allegedly received previously from the Plaintiff.  However, it is now plain that the “several other letters” which Wioletta complained were sent to her illegally by the Plaintiff, all had to be entirely legal correspondence.

1)  From the Defendant’s own Affidavit (Exhibit 3, Page 2, paragraphs 4 - 8), Defendant relates that Wioletta had visited on a previous occasion in December 1996, to make this same complaint that she was receiving “boxes of mail” from the Plaintiff.  However, on this occasion, even the Defendant was forced to concede that these “boxes of mail” were entirely legal, since they consisted of “court pleadings.”

2)  In the Defendant’s Memorandum (Exhibit 4, Page 3), Atty. Jenkins, speaking for the Defendant makes reference to the above “boxes of mail” when he states that on the occasion of the Restraining Order Hearing of December 12, 1996, Wioletta complained to MF&PC that she was receiving “letters to her residence.”  Well, yes she was receiving “letters to her residence” – letters which the Defendant had ALREADY determined were entirely legal.  Therefore, it is impossible to construe from this that any violation of the law occurred to justify the fact that the Defendant caused the Plaintiff to be arrested.

3)  On Pages 4 - 5 of the same Memorandum, Atty. Jenkins again repeats his client’s own Stipulation that previously received objectionable materials from December 1996 were legally-sent court pleadings and therefore did not constitute a violation of MGL 209A.
4)  At the Clerk’s Hearing in Lawrence MA (see point  f) above) which occurred a week before the Defendant caused the Plaintiff to be arrested, Wioletta in fact re-iterated her complaint that the Plaintiff had been sending correspondence to her.  The fact that the Clerk took no action proves that the Clerk found that the objectionable materials were in fact nothing more than legal correspondence.
k)  Wioletta’s desire to stop receiving legal correspondence cannot be construed as a violation of MGL 209A;

l)  Point l – that the present Mrs. Nollet (Adela) is no relation to Wioletta – cannot be construed as Probable Cause to arrest the Plaintiff;

The fact that Wioletta may have expressed “fear for herself and her children” cannot be construed as actionable Probable Cause to arrest the Plaintiff, since the entire extent of the Plaintiff’s actions, to this point of the Incident Report, were entirely legal;
Whether or not the “investigation will continue” from the point of January 30, 1997, is irrelevant for the purposes of the warrant by which the Defendant caused the Plaintiff to be arrested, since he acted solely with the information which he had on hand at the time he wrote the warrant on January 30, 1997;
Point o) is simply a re-iteration of Point c) above.  The fact that Wioletta Stipulated that the letter in question was written by Adela, and not the Plaintiff, absolves the Plaintiff from all criminal culpability.

Summary: The Incident Report, the only contemporaneous document available, does not contain even the slightest allegation of wrong-doing by the Plaintiff.  Therefore, it also does not and cannot constitute ANY Probable Cause to arrest the Plaintiff. 


Therefore, as a matter of material fact, the Defendant lacks all basis to pursue a Motion for Summary Judgment pursuant to Rule 56.

What did Adela’s letter to Wioletta ACTUALLY contain?

Exhibit 7 (translation of Adela’s letter to Wioletta, by court-certified translator Lana Gesen, on November 25, 1997) is hereby incorporated by reference.

Exhibit 5 (a copy of Adela’s actual letter in Polish to Wioletta) is hereby incorporated by reference.

Exhibit 3, Pages 2 - 3, paragraphs  9 - 12 (Defendant’s Affidavit) is hereby incorporated by reference.

Exhibit 4, Pages 5 - 6 (Defendant’s Memorandum) is hereby incorporated by reference.

According to the Defendant’s Affidavit (written three years after the events which give rise to the Complaint), Wioletta told the Defendant that Adela’s letter to her contained a demand that “she contact James Nollet for the purpose of resolving their outstanding litigation and that James Nollet was in ‘100% agreement’ with the demand for contact.”

According to the Defendant’s Memorandum, “the letter indicated that Adela was demanding that Halina (Wioletta) contact Nollet for the purpose of resolving legal matters outstanding between her and James Nollet.  Id. @ 12.  Halina (Wioletta) described the letter as being threatening in its tone and that Nollet was in ‘100% agreement’ with the demand for contact.”

Plaintiff disputes that Wioletta ever made such an accusation (See: Page 6, paragraph 2 of the Plaintiff’s STATEMENT REGARDING DISPUTED MATERIAL FACTS pursuant to Local Rule 56.1).

However, even if Wioletta ever made such an accusation, that accusation was a PROVABLE LIE.

Adela never asked Wioletta to call the Plaintiff.  

Adela never even asked Wioletta to call “them” (meaning herself, the Plaintiff, or both).

Instead, Adela asked Wioletta to call only Adela herself.

According to Miss Gesen’s translation, Adela wrote, “…So, think about it and really, without your inventions, you can call ME (emphasis added)...” 

In the original Polish letter, Adela wrote, “Wiêc pomyœl ale realnie bez twoich m¿onki mo¿esz DO MNIE (emphasis added) telefonowaæ.”  “Do mnie” means “TO ME.”

As for the allegation that “James Nollet was in ‘100% agreement’,” Adela’s actual words prove again that Wioletta lied, if she ever made this allegation in the first place.

According to Miss Gesen’s translation, Adela actually wrote, “I am 100% certain that James (i.e., the Plaintiff) will agree if I ask him to annul this case.”

In Adela’s own words, “A jestem 100% pewna ¿e James przychyli siê do mojej proœbyæ anulowanie tej sprawy.”

Summary: 1) Plaintiff disputes that Wioletta ever claimed that Adela was supposed to call him and that he was in “100% agreement” for the need for such contact.

               2) However, even if Wioletta ever actually made such an accusation to the Defendant on January 30, 1997, as he claims, it can be proven that Wioletta lied to the Defendant.

                3) And even if one were to assume, for the sake of Argument, that Wioletta’s words expressed a genuine albeit false belief that Adela and the Plaintiff had behaved as she claimed, it could and would not amount to any more than sheer supposition or opinion on her part.  It cannot in any way rise to the level of Probable Cause that the Plaintiff committed genuine wrong-doing.
Summary of the Evidence


The Plaintiff has proven the following:

The Incident Report of the Defendant of January 30, 1997 does not even contain an allegation that Plaintiff ever committed any wrong-doing.  Therefore, the Incident Report certainly does not support ANY basis of Probable Cause for the warrant which the Defendant wrote by which he caused the Plaintiff to be arrested;

A court-certified translation of the letter which Adela wrote to Wioletta, which is the cause of the Plaintiff’s arrest, reveals that Adela did not state anything which remotely could be construed as Probable Cause to arrest the Plaintiff;

The letter was written in Polish;

Defendant has Stipulated that he could not read it; nor could any other members of his department.

Argument

When the Defendant Stipulated that he could not read Adela’s letter to Wioletta, he admitted that the sole “evidence” for his arrest of the Plaintiff was the word of his “victim,” Wioletta.

He admitted that her word was totally unsupported by the slightest thread of external or tangible evidence, or by third-party witness.

He admitted that her word was not only unsupported by external evidence, but also was in fact totally unverifiable.

When Judge Flatley Dismissed the criminal accusation which proceeded from the Plaintiff’s arrest, she too clearly understood that Adela’s letter did not support either the Defendant’s or the Commonwealth’s theory of the case; and therefore, that the only way to obtain any evidence against the Plaintiff would have been from Adela’s own testimony which, as Judge Flatley noted, was impossible as a matter of Law.
Conclusion

The case that the Defendant has tried to build against the Plaintiff is that 1) Adela’s letter to Wioletta, and 2) her own accusation made to the Defendant, both constituted Probable Cause to arrest the Plaintiff for violation of the MGL 209A Restraining Order against him.

It has been shown above that Adela’s letter, in fact, contained no material which would inculpate the Plaintiff in this accusation.

The Defendant could not read this letter to determine for himself whether it contained any such inculpatory matter.

The letter therefore did not, and could not, constitute Probable Case, on its face, to justify arresting the Plaintiff.

Wioletta’s accusation against the Plaintiff, even if construed in a manner most favorable to the Defendant’s argument, was unsupported by any least shred of external evidence or witness; was unverifiable; and was simply false.


Therefore, the ENTIRE body of evidence in this case fails to show Probable Cause to arrest the Plaintiff.  It is proof conclusive that the Defendant acted in the CLEAR AND TOTAL ABSENCE OF PROBABLE CAUSE.
THE LEGAL ARGUMENTS AGAINST THE DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

THE SUMMARY JUDGMENT STANDARD

Summary Judgment is appropriate if “any pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if any, show that there is no genuine issue as to any material facts AND (emphasis added) that the moving party is entitled to judgment as a matter of law.” FRCP Rule 56(c).

It will be shown below that it is the Plaintiff who is entitled to prevail on the question of Summary Judgment as a matter of Law.

Also, all of the Facts in this case support the Plaintiff’s contention that no Probable Cause existed for the Plaintiff’s arrest (See above, Section III).  Hence, the Defendant is lacking this essential element – material facts – to justify his Motion for Summary Judgment. 

To the extent that the Defendant argues that the material facts supports his Motion for Summary Judgment, then “there exists a genuine issue as to any material facts.”

The Supreme Court has shown:


“…In our view, the plain language of Rule 56(c) mandates the entry of Summary Judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).


The First Circuit has identified what constitutes a genuine issue of material fact:


“To satisfy the criterion of trial worthiness, and thereby forestall summary judgment, an issue must be “genuine;” that is, the evidence relevant to the issue, viewed in the light most flattering to the party opposing the motion, must be sufficiently open-ended to permit a rational fact finder to resolve the issue in favor of either side.” National Amusement, Inc. v. Town of Dedham, 43 F.3d, 731, 735 (1st Circuit, 1995).

The record must be viewed and reviewed in the light most favorable to the non-moving party – who in this case is the Plaintiff.  Jensen v. Frank, 912 F.2d 517, 520 (1st Circuit, 1990).

The moving party always bears the burden of persuading the Court that the Motion should be granted.  Stepanischen v. Merchants Despatch Transp. Corp., 722 F.2d 922, 929 (1st Circuit, 1983). 

Even under the Celotex principle above, the Defendant needs to do more than simply assert that he is entitled to his Motion. He must show that there is a lack of evidence to support the non-moving party’s case.  Celotex @ 325.  However, the Defendant cannot do this because, as has already been demonstrated previously in this Memorandum, the Plaintiff has been able to prove conclusively that not the slightest shred of Probable Cause has ever existed to justify the Plaintiff’s arrest at the hand of the Defendant.

THE DEFENDANT IS NOT ENTITLED TO PREVAIL ON HIS MOTION FOR SUMMARY JUDGMENT BECAUSE HIS MOTION INCLUDES NO STATEMENT OF MATERIAL UNDISPUTED FACTS AS REQUIRED BY LOCAL RULE 56.1.

Plaintiff hereby incorporates by reference Pages 1 - 4 of his STATEMENT REGARDING DISPUTED MATERIAL FACTS pursuant to Local Rule 56.1.

The above-referenced materials demonstrate that of the four pleadings which the Defendant has submitted to the Court in support of his Motion for Summary Judgment, none of them can even remotely be construed as constituting compliance with Local Rule 56.1.

Local Rule 56.1 publishes the following sanction: “Failure to include such a statement constitutes grounds for denial of the motion.”

Plaintiff is therefore entitled to prevail in his Opposition to the Defendant’s Motion for Summary Judgment.

THE DEFENDANT HAS COMMITTED PROCEDURAL VIOLATIONS OF THE FRCP WHICH INVALIDATE HIS MOTION FOR SUMMARY JUDGMENT.

The Plaintiff hereby incorporates by reference the following matter from this Memorandum of Law as may be found above: paragraphs 100 - 109, Pages 29 - 31 (found in the II. FACTS section).

From the above-referenced material, it is clear that when the Defendant served Discovery on the Plaintiff literally the day after he answered the Plaintiff’s Complaint (December 8 & 9, 1999), he committed himself to Discovery prematurely, before the Rules allow such Discovery.

It is therefore clear that the fruits of the Discovery which the Defendant obtained must be viewed as ”the fruit of a poisoned tree.”

The Defendant’s Motion (with supporting documents) contain the following material which the Defendant won as a consequence of his procedurally invalid Discovery:

The Attachment/Exhibit to the “Affidavit of David C. Jenkins” consists of a transcript of the Plaintiff’s Restraining Order Hearing of December 12, 1995.  The fact that Atty. Jenkins has misidentified this transcript as proceeding from the Restraining Order Hearing of December 12, 1996 does not in any way alter the fact that Atty. Jenkins obtained this transcript as a result of his premature and procedurally invalid Discovery;

Exhibit 7 of this Memorandum of Law (court-certified translation on November 25, 1997, of Adela’s letter to Wioletta) was obtained via the Defendant’s premature and procedurally invalid Discovery;

The Memorandum of the Defendant (Exhibit 4) contains numerous “background facts to the present dispute” on Pages 2 - 3 which were obtained from his premature and procedurally invalid Discovery.

The First Circuit says that on many occasions, it has stated that “Rules are intended to be respected.”  Lewis v. Kendrick et al, 944 F.2d 949 (First Circuit 04/26/1991).

Because all this Discovery must be viewed as “the fruit of a poisoned tree;” because the Defendant has incorporated this Discovery into his Motion for Summary Judgment; because the Defendant has not respected the Rules of the Court; and because his Motion depends on the fruit of his premature and procedurally invalid Discovery, the Defendant’s entire Motion for Summary Judgment must be denied.

THE DEFENDANT’S MOTION MUST BE DENIED BECAUSE HE HAS ALREADY FREELY FORFEITED HIS DEFENSE OF QUALIFIED IMMUNITY.

The Plaintiff hereby incorporates by reference Section C. above.

Why do police officers have a general umbrella of Qualified Immunity at all?  It is because:


“Qualified Immunity protects government officials performing discretionary functions from civil trials (and other burdens of litigation, including discovery (emphasis added).”  Duffey v. Bryant, 950 F. Supp. 1168.


Also: “Qualified Immunity protects government officials performing discretionary function from civil trials and other burdens of litigation, including discovery (emphasis added)…”  Rowe v. Schreiber, 139 F.3d 1381.

Qualified Immunity is something that is supposed to be decided as early in the process of litigation as possible.  Ringuette v. the City of Fall River, 906 F. Supp. 55.  Also, Hunter v. Bryant, 502 U.S. 224, 227; 112 S.Ct. 534, 536; L.Ed. 2d 589.

It could not be more clear.  Qualified Immunity is a question that must be decided at the outset of a case, even before Discovery has occurred.

Discovery is also considered to be one of the burdens of trial – all of which must be avoided to the highest extent possible when considering whether a police officer is entitled to Qualified Immunity.

This is because:


“Relevant question on motion for summary judgment based on defense of qualified immunity is whether reasonable officer could have believed his or her actions were lawful in light of clearly established law and information possessed by official when conduct occurred; court must take account of relevant circumstances of which (each) defendant found himself – most importantly, it must focus on what (each) defendant knew at time. (emphasis added).”  Duffey v. Bryant, 950 F. Supp. 1168.

Again, it could not be more clear.  Only that information which was available to the Defendant police officer at the time he made his allegedly illegal arrest is relevant to whether he acted reasonably.  No information gathered later, whether it supports or hinders the argument that the officer acted reasonably, is relevant.

Now: when the Defendant engaged in premature Discovery, he subjected his client to the burdens of trial, because Discovery is a burden of trial.

“Because qualified immunity is immunity from suit rather than mere defense to § 1983 liability, it is effectively lost if case is allowed to go to trial.”  Smith v. Tolley, 960 F. Supp. 977.

Also: “Qualified immunity defense to § 1983 action can be waived, either by failure to raise it in timely fashion (emphasis added) or by failure to raise it with sufficient particularity.”  McCardle v. Haddad, 131 F.3d 42 (C.A. 2, Conn 1997).

The Defendant has indeed “failed to raise his Qualified Immunity defense in a timely fashion” – not, however, because he did so too late, but rather because he did so TOO EARLY!.

Because the Defendant has already freely waived his right to a defense based on Qualified Immunity, he may not now, via his Motion for Summary Judgment, raise Qualified Immunity as a defense.

Therefore, the Defendant’s Motion for Qualified Immunity must be denied.

THE DEFENDANT IS NOT ENTITLED TO A DEFENSE OF QUALIFIED IMMUNITY BECAUSE, AS A MATTER OF LAW, NO PROBABLE CAUSE EVER EXISTED TO ARREST THE PLAINTIFF.

It has already been proven above that everything that Wioletta allegedly told the Defendant on January 30, 1997, even if construed favorably in the Defendant’s interest, amounted to an accusation that was wholly unsupported by any external evidence; and furthermore, was itself totally unverifiable, since the Defendant himself has admitted in his Affidavit that he could not and did not read Adela’s letter to Wioletta, which was the cause of his arrest of the Plaintiff.

The question then arises: Since Wioletta’s accusation was unsupported and unverified, did it therefore by itself constitute Probable Cause to arrest the Plaintiff?

The Case Law precedent of Lewis v. Kendrick et al 944 F.2d 949 (1st Circuit 1991) is informative.

Basically, this involved an accusation (of criminal mayhem) that one female resident, one Annette Ramadan, of Brockton MA made against her female neighbor, one Diane Lewis.

Essentially, Miss Ramadan called 911 to complain to the police that Miss Lewis had threatened to cut her with a knife.  The police arrived at the scene, and met Lewis, who asked the police to tell Ramadan “to stop hitting my kids.”  Then the police interviewed Miss Ramadan inside her apartment, who repeated the story she had told the 911 operator.

At that point, without interviewing Miss Lewis any further; without interviewing any other witnesses; without looking for the alleged knife, the police immediately arrested Miss Lewis.

Miss Lewis eventually sued the police officers in Federal District Court and won.  Whereupon, the officers Appealed to the First Circuit, who upheld the jury verdict which proceeded from District Court.

The Court did state that “while an asserted victim of a crime is a reliable informant even though his or her reliability has not theretofore been proven or tested,” Nelson v. Moore, 470 F.2d 1192, 1197 (1st Circuit 1972), cert. denied, 412 U.S. 951, 93 S.Ct. 3017, 37 L.Ed. 2d 1003 (1973), “it is NOT per se a basis for probable cause (emphasis added).  B.C.R. Transp. Co., 727 F.2d at 9 - 10.

It cannot be more clear.  In this case, Wioletta’s accusation to the Defendant, even if seen in a light most beneficial to the Defendant’s argument, never amounted to Probable Cause.

This case is even more clearly illustrative of this point than is Lewis v. Kendrick.  At least in Lewis, the arresting officers had a chance to meet both Miss Ramadan and Miss Lewis before they arrested the latter.  They had a chance to observe the scene of the alleged crime, and even had a brief verbal exchange with Miss Lewis minutes before they arrested her without Probable Cause.

In this case, none of the above is true.  The Defendant has never, not at the time of the arrest, and not through to this very day, spoken to either the Defendant or his wife Adela in any fashion whatsoever.

If the Kendrick brothers in Lewis v. Kendrick could rightly be found guilty of making an arrest without Probable Cause, by taking the unsupported accusation of an alleged victim, even though they could argue that they had personally inspected the alleged crime scene and had exchanged at least a few words with Miss Lewis, then how much more must Defendant Dushame be guilty of a False Arrest of the Plaintiff, when he has never spoken with the Plaintiff or his wife Adela, and accepted the unsupported word of the alleged victim of the Plaintiff’s alleged acts?

Because Probable Cause to arrest the Plaintiff was so clearly lacking in this case, The Defendant’s Motion for Summary Judgment must be denied as a matter of Law.

THE FACT THAT THE PLAINTIFF WAS ARRESTED WITHOUT PROBABLE CAUSE WAS LEGALLY ESTABLISHED AS CONCLUSIVE IN 1997.

Plaintiff hereby incorporates by reference Pages 25 - 28 of this Memorandum of Law, from Section II. FACTS, Facts # 88 - 98.

Plaintiff particularly emphasizes Facts 89(f) & 90.

These Facts deal with the fact that in September 1997, Plaintiff did file with the Clerk, to be marked-up for Hearing, his “Motion to Dismiss with Prejudice” the criminal accusation of violation of Restraining Order which proceeded from the warrant which the Defendant employed to effectuate the Plaintiff’s arrest earlier that year.

The stated reason on the Motion was that “The Commonwealth had failed to State a Cause of Action.”

In short, the Plaintiff was averring that the Commonwealth not only had no Probable Cause by which to sustain its accusation; the Commonwealth had never even stated clearly what it was that the Plaintiff had supposedly done wrong.

Judge Flately heard this Motion and allowed it.

That she did so based on the Marital Privilege (which will be discussed in the next section) was her way of saying that Probable Cause was impossible for the Commonwealth to sustain because:

Adela’s letter to Wioletta proved no illegal activity at all, and in fact only proved that Adela had taken it upon herself single-handedly to try to resolve the dispute between Plaintiff and Wioletta to everyone’s mutual benefit; 

Wioletta’s accusation did not rise to the level of Probable Cause; and

Under Massachusetts Law, any testimony which Adela might have had to offer which was against her husband’s interest was simply barred.

In Welch v. Bergeron, 337 A.2d 341, 115 N.H. 179 (Supreme Court of New Hampshire), the Court held that “(I)n the absence other evidence of Probable Cause (which is most certainly the case in this Complaint), a discharge by a magistrate upon a preliminary hearing is conclusive of the lack of probable cause (emphasis added).  See also W. Prosser, Torts § 119, at 841 (1971); MacRae v. Bryant, 108 N.H. 177, 180, 230 A.2d 753, 755 (1967); 1 F. Harper and F. James, Law of Torts § 4.5, at 311 (1956).

Now, k’hol v’chomer1, if a magistrate’s discharge of a case upon a Motion for Dismissal due to Lack of Probable Cause is conclusive of the fact that Probable Cause was lacking in the original arrest, then, when a judge (a higher figure than a magistrate) discharges a case, upon Motion, for Lack of Probable Cause, then it must be even more conclusive that the original arrest was made and based on a lack of Probable Cause.

Therefore, in 1997, when Judge Flately Discharged or otherwise Dismissed the criminal accusation against the Plaintiff, upon his Motion and assertion of a lack of Probable Cause (and moreover, Failure to State a Cause of Action), it is very conclusive that, in fact, the 

“K’hol v’chomer” is a rabbinical or Talmudical device for logical inference.  It works like this: If it can be said that the presence of a small amount of substance X makes a thing true, then, if a larger amount of substance X can be found in another thing which is like the first thing, then the second thing, with an even higher degree of certainty, must also be true.


Defendant lacked all Probable Cause when he completed the warrant which led to the Plaintiff’s arrest.

Therefore, the Defendant’s Motion for Summary Judgment should be denied as a matter of Law.

PROBABLE CAUSE NEVER EXISTED BECAUSE OF THE MARITAL PRIVILEGE.

In Trammel v. the United States, 445 U.S. 40, 100 S.Ct. 906, 63 L.Ed. 2d 186, the Supreme Court held that a spouse may, if he or she so desires, testify in a criminal proceeding against his or her partner.

However, in Massachusetts, there exists a stricter standard – MGL 233 § 20 (Exhibit 11).  

MGL 233 Section 20 states, “…neither husband nor wife shall testify as to private conversations with the other.”  

Judge Flateley’s remarks on this subject, already reproduced above (Pages 27 - 28, Facts 97 - 98), state clearly that since Wioletta’s accusation was unsupported; since the translation of Adela’s letter proved that the Plaintiff had not committed culpable behavior, the sole remaining way to prove the accusation against the Plaintiff was to obtain it from his wife Adela.

In effect, Judge Flatley said that, because there was no other evidence or Probable Cause up front to sustain this accusation, the Commonwealth would be obliged to try to obtain its evidence ex post facto from the Plaintiff’s wife; since this was legally impossible, the Commonwealth had an impossible burden and could never prove its case; therefore, Judge Flately was going to Dismiss the case.

The Defendant knew or should have known that Wioletta’s accusation was wholly unsupported by corroborating evidence, and in fact was totally unverifiable.

The Defendant also knew or should have known that such an unsupported accusation did not legally constitute Probable Cause.

The Defendant also knew or should have known that he could not in any way induce Adela to testify against her husband the Plaintiff.

Therefore, the Defendant knew or should have known that he had the Plaintiff arrested without Probable Cause.

Therefore, the Defendant’s Motion for Summary Judgment must be denied as a matter of Law.

THE PLAINTIFF’S BURDEN.

The Plaintiff’s threshold burden in a Qualified Immunity case is whether a constitutional or statutory violation has occurred at all (Turner v. Scott, 119 F.3d 425, 6th Circuit 1997; also Dickerson v. McClellan, 101 F.3d 1151, 6th Circuit 1996), and whether the Plaintiff has asserted that any such constitutional violation has occurred (Maxwell v. City of New York, 102 F.3d 664, certiorari denied 118 S.Ct. 57, 139 L.Ed. 21; also Hart v. O’Brien, 127 F.3d 424, 5th Circuit, 1997).

It cannot be denied that the Plaintiff has met his threshold burden of asserting that certain of his constitutional rights have been violated.  In his Original Complaint, he alleged violations of his 1st, 4th, 5th, & 14th  Amendment rights, pursuant to a § 1983 Action.

Essentially, he has asserted that all of the above occurred when the Defendant committed the tort of False Arrest against him.

So the next question is: Has a constitutional or statutory violation occurred?

The answer to this question is certainly, YES.  Sub-sections A. through G. above, prove that, as a matter of Material fact and as a mater of Law, a constitutional violation has certainly occurred, in that the Plaintiff has proven that the Defendant acted without Probable Cause.

The next burden for the Plaintiff is to prove that the right which he alleges to have been violated was “clearly established” at the time of his arrest.  Norton v. Village of Corrales, 103 F.3d 928, 10th Circuit 1996; also V-1 Oil Co. v. Smith, 114 F.3d 854, 9th Circuit 1997.
Plaintiff alleges that he was subjected to False Arrest, in that the Defendant’s arrest of the Plaintiff was without Probable Cause.
Was the Plaintiff’s right not to be subjected to False Arrest a right that was “clearly established” at the time it occurred?  The answer is YES.
“For qualified immunity purposes, right not to be arrested without probable cause is a clearly established right.”  Lee v. Sandberg, 136 F.3d 94, 2nd Circuit 1997.
Lee depends upon Cook v. Sheldon, 41 F.3d 73, 78, 2nd Circuit 1994, when the Court said that “It is now far too late in our constitutional history to deny that a person has a clearly established right not to be arrested without probable cause.”
In V-1 Oil Co., the Court held that a proper test was whether “that right (to be free from arrest without Probable Cause) was so clearly established (at the time of the arrest) as to alert reasonable officer to its constitutional parameters.”
The right to be free from False Arrest is one that goes back at least to 1994, and in fact goes far back before 1994.
Likewise, the Defendant arrested the Plaintiff under MGL 209A.  The current version of that statute is the same that existed in 1997 and in 1993, and has existed since around 1980, to the best of the Plaintiff’s belief and knowledge.
MGL 209A was, then, a law that was “clearly established” at the time the Defendant caused the Plaintiff to be arrested.  The Defendant knew or should have known what the Law allowed him to do and what it did not.
In fact, from the Defendant’s own Affidavit, he shows that, at the time he caused the Plaintiff to be arrested, he understood that he could not arrest the Plaintiff, even under the strictures of MGL 209A, without Probable Cause.  That is why he told Wioletta, in December 1996 that, based on her accusation that the Plaintiff had sent her court pleadings, which were perfectly legal, he could not arrest the Plaintiff.
There is one more burden that the Plaintiff must pass in order to sustain his Complaint that the Defendant caused him to be arrested without Probable Cause: He must demonstrate that “no reasonable officer” would have caused his arrest, based on the information before the Defendant on January 30, 1997, and that when the Defendant caused the Plaintiff’s arrest, he was either incompetent or he knowingly violated the law.
These arguments will be taken up in the next section.
COULD A “REASONABLE OFFICER” HAVE FOUND PROBABLE CAUSE TO CAUSE THE PLAINTIFF’S ARREST?
If a law is clearly established, then “(A) police officer has acted in an objectively unreasonable manner ‘when no officer of reasonable competence could have made the same choice in similar circumstances’.”  Lee v. Sandberg, 136 F.3d 94 2nd Circuit (1997), citing Lennon v. Miller, 66 F.3d 416, 420 - 421, 2nd Circuit (1995).

Officers are entitled to summary judgment if “the only conclusion a rational jury could reach is that reasonable officers would disagree about the legality of the defendants’ conduct under the circumstances.”  Id. at 421, citing Briggs v. Malley, 475 U.S. at 341, 106 S.Ct. at 1096.
Summary Judgment must be denied if “(a) it was objectively (un)reasonable for the officer to believe that probable cause existed, or (b) officers of reasonable competence could (not) disagree on whether the probable cause test was met.”  Golino v. City of New Haven, 950 F.2d 864, 870, 2nd Circuit (1991).
“Seeking an arrest warrant is ‘objectively reasonable’ so long as the presence of probable cause is at least arguable.”  Prokiey v. Matthews, 942 F.2d 67, 72, 1st Circuit (1991).
Plaintiff needs only to persuade this Court that a rational jury could find that the Defendant’s action was objectively unreasonable; if so, then Summary Judgment must be denied.  Lennon, 66 F.3d at 420.
The Plaintiff understands very well that the level of evidence needed to sustain Probable Cause need not rise to the level of evidence needed to sustain a conviction.

Black’s Law Dictionary defines Probable Cause as

 “Reasonable cause; having more evidence for than against.  A reasonable ground for belief in certain alleged facts.  A set of probabilities grounded in the factual and practical considerations which govern the decisions of reasonable and prudent persons and is more than mere suspicion (emphasis added) but less than the quantum of evidence required for conviction…mere suspicion of belief, unsupported by facts or circumstances, is insufficient.”

“The 4th Amendment of the United States Constitution establishes the right to be free from unreasonable seizure of the person…thereby demanding that arrest be supported by ‘probable cause.’”  Wagenmann v. Adams, 829 F.2d 196, 205 - 206, 1st Circuit (1987).

The Constitution requires the police, at the time of an arrest, to have reasonably trustworthy knowledge of facts and circumstances sufficient to warrant a prudent person in believing that the arrestee had committed or was committing a crime.  Wagenmann.

Defendant has no viable claim for Qualified Immunity on Summary Judgment.

The crux of the Defendant’s argument is that the Plaintiff has not produced any evidence that the Defendant acted unreasonably towards the Plaintiff.

However, this is not true, as shown above. 

Plaintiff has conclusively proven above that the letter of Adela to Wioletta contained not a single shred of Probable Case; moreover, even if it did, the Defendant has Stipulated that he could not read it.

Plaintiff has proven, from the Incident Report, that not a single shred of Probable Cause was even alleged by the Defendant.

Plaintiff has conclusively proven that not a shred of Probable Cause ever existed by which the Defendant could base his arrest of the Plaintiff.

No reasonable officer could believe that the unsupported and unverifiable accusation of Wioletta could constitute Probable Cause to arrest the Plaintiff.

Therefore, the Defendant’s Motion for Summary Judgment must fail.

THE DEFENDANT’S MOTION FOR SUMMARY JUDGMENT IS CONTRARY TO THE COURT’S INSTRUCTIONS OF APRIL 11, 2000, AND THEREFORE MUST BE DENIED
The Plaintiff hereby incorporates by reference, paragraphs 110 - 124, Pages 31 - 35, of this Memorandum.

These paragraphs relate that, on April 11, 2000, Atty. Jenkins did ask the Court for permission to commence his Motion for Summary Judgment based on Qualified Immunity no later than April 28, 2000;

The Court not only did not allow Atty. Jenkins permission to file this dispositive Motion in April; it also told him that all dispositive Motions would be filed together, and that no dispositive Motions would be filed unless and until the Court were to instruct Atty. Jenkins that he could file same.

When Atty. Jenkins served his Motion for Summary Judgment on the Plaintiff, by July 28, 2000, he did so in defiance and contempt of the Court’s instructions to the contrary.

Therefore, the Court must deny his Motion for Summary Judgment. 

GENUINE ISSUES AS TO MATERIAL FACTS

FRCP Rule 56(c) says that the moving party (the Defendant) is entitled to judgment if a) there is no genuine issue as to any material fact, and b) (if) the moving party is entitled to a judgment as a matter of law.

Plaintiff has already demonstrated that if anyone is entitled to judgment as a matter of Law, it is the Plaintiff himself, since he has already proven that a conclusive finding of lack of Probable Cause was already made in this case by a judge as early as November 25, 1997 (see Facts 88 - 98, Pages 25 - 28; also Pages 65 - 69 above).

Plaintiff now hereby incorporates by reference Pages 4 - 15 of PLAINTIFF JAMES A. NOLLET’S STATEMENT REGARDING DISPUTED MATERIAL FACTS pursuant to Local Rule 56.1, which is submitted with this Memorandum of Law.

These pages contain a description of the many claims or specific statements of “fact” of the Defendant that the Plaintiff disputes.

The record, the corpus of Material Fact, must be viewed and reviewed in the light most favorable to the non-moving party (the Plaintiff).  Jensen v. Frank, 912 F.2d 517, 520, 1st Circuit (1990).

In this case, since the Defendant has failed to submit a “Statement of Material Undisputed Facts,” as was his obligation under Local Rule 56.1, the Plaintiff’s version of what constitutes Material Facts rises to the level of Stipulation and facts admitted by the Defendant as true.

Therefore, taking the facts of this case in the light most favorable to the Plaintiff, as is the test that prevails in this case at this time, the Defendant’s claim of Qualified Immunity must be rejected outright.

Plaintiff avers that all the Material Facts in this case strongly support his claim that no Probable Cause existed for the Plaintiff’s arrest.  Therefore, the Defendant cannot prevail as a matter of Material Fact.

Plaintiff has disputed many “facts” that the Defendant has presented in his pleadings.

To the extent that it is still possible for the Defendant to legally dispute the Plaintiff’s version of the Material facts at all, these Material Facts must be resolved before a jury.  Johnson v. Jones, 115 S.Ct. 2151 (1995).

Disputed facts underlying Qualified Immunity claim are for a jury.  Karnes v. Skrutski, 62 F.3d 485, 499, 3rd  Circuit (1994); also Adams v. Metiva, 31 F.3d 375, 383. 6th Circuit (1994) & Prokey v. Watkens, 942 F.2d 67, 74, 1st Circuit (1991).

The corpus of Material Facts argues so overwhelmingly in favor of the Plaintiff’s claim that no Probable Cause existed for his arrest, that a) the Defendant cannot possibly claim that a lack of any genuine issue of Material Facts supports his Motion for Summary Judgment; or b) disputes the Plaintiff’s version of what constitutes the corpus of Material Facts.

To the extent that such a dispute exists is a matter for a jury.  However, that also means that the Defendant cannot prevail at this time on his Motion for Summary Judgment.

A FEW COMMENTS ABOUT THE DEFENDANT’S MEMORANDUM

Page 9 of this Memorandum says:


“The objective facts available to Dushame in support of Dushame’s conclusion that probable cause existed to believe the (sic) Nollet violated the restraining order by having indirect contact are overwhelming.  Halina Nollet (Wioletta) had, on her part, informed the state motion judge on at least two occasions that she feared Nollet and that Nollet had engaged in indirect contact by mailing material to her residence.”

At the risk of being tedious, it must be re-emphasized here that the materials that Wioletta had found objectionable had in fact been deemed to be entirely legal court pleadings, which the Plaintiff had every right to send to Wioletta.

The Defendant himself agreed that this was so.

Furthermore, so, evidently, had a state motion judge and a Lawrence District Court Clerk-Magistrate, all of whom, if we are to believe the Defendant, heard the same accusation, and yet refused to prosecute the Plaintiff, though their statutory obligation under MGL 209A always was to do precisely that if and when they ever found Probable Cause to do so.

The “fact” that Wioletta ever expressed any fear because she received legally-sent court pleadings is a Disputed Fact within the meaning of Local Rule 56.1.

However, even if Wioletta really did express “fear” because she received these materials, the Defendant would have the Court believe that her “fear,” because she received entirely legal court pleadings from the Defendant, somehow constitutes Probable Cause that the Plaintiff had violated his Restraining Order!

This is absurd.

If a victim’s stated “fear” of somebody ever itself becomes a test of Probable Cause, then nobody in the United States is safe from being arrested for lack of Probable Cause, because it is possible for anybody to go to a magistrate or a police officer and claim that he or she “fears” somebody.

The Defendant would have the Court believe that Wioletta’s alleged stated “fear” of the Plaintiff constituted sufficient Probable Cause to arrest him.

This is precisely the very point that Nollet (and Carroll, Merchant, Roine, Scanlon, Sholley, and the Coalition for the Preservation of Fatherhood) made in CV99-11861-EFH, Nollet et al v. The Trial Judges of the Commonwealth (District Court for Massachusetts) – that the Trial Judges of the Commonwealth issue MGL 209A Restraining Orders against men as soon as the Trial Judges hear that their wives or girl-friends claim that they “fear” their respective partners, or that said partners allegedly “raised their voices” to them

To issue a Restraining Order under MGL 209A, a judge needs to find a “Preponderance of Evidence” to support the issuance.  “Preponderance of Evidence” is essentially the same thing as Probable Cause.  In Nollet et al, we argued that the Trial Judges illegally construe a victim’s stated “fear” as sufficient to make a finding of Preponderance of Evidence to issue Restraining Orders.

While the above-referenced case was Dismissed on Summary Judgment on January 27, 2000, Nollet and some of the above-mentioned Plaintiffs have Appealed said Dismissal; this Appeal is currently open in the First Circuit under Docket # 00-1242.  In this Appeal, we Appellants again state the case that a female’s stated “fear,” or a claim that a man raised his voice during a verbal squabble, does not rise to the level of the “Preponderance of Evidence” which MGL 209A says is necessary before a judge can issue a Restraining Order.

A victim’s stated “fear,” even if genuine, can never by itself rise to the level of Probable Cause; and the Court cannot allow this flimsy standard of “Probable Cause” to prevail in this case.

Though the following are Disputed Facts within the meaning of Local Rule 56.1, the Defendant claims that before he wrote the warrant that caused the Plaintiff’s arrest, he went “the ‘extra mile’” and consulted both his Shift Supervisor (Sgt. Nochnuck) and Lawrence District Court Clerk-Magistrate McDonough, and obtained from both that they agreed that Probable Cause existed to arrest the Plaintiff for an alleged violation of MGL 209A.

Even if this actually happened, this would not avail the Defendant at all, because Briggs v. Malley, 748 F.2d 715; also 475 U.S. 335, 106 S.Ct. 1092, 89 L.Ed. 2d 271, 54 U.S.L.W. 4243 makes it clear that when Probable Cause is lacking, the fact that an officer has successfully convinced the magistrate to issue the warrant for the arrest does not relieve that officer of any responsibility for the fact that the arrest was without Probable Cause.

Here, Clerk-Magistrate McDonough did not him/herself even write the warrant – the Defendant did it himself.  Therefore, k’hol v’chomer, the Defendant’s responsibility for the Plaintiff’s False Arrest without Probable Cause is even more his and his alone.

The Defendant has stated many claims, three years later, in his current court pleadings, which never appeared in his Incident Report.  These claims are disputed, and ought to be disallowed.

The Defendant ends his Memorandum by stating, “There is no jury question presented by these facts.  Dushame had a reasonable subjective and objective basis for his conclusion that probable cause existed.”

On the contrary: A reasonable jury could easily find that the Defendant has committed wrongdoing; in fact, as a Matter of Material Fact and as a Matter of Law, as has been shown above, a jury would be remiss if it did not return a verdict in the Plaintiff’s favor.

Defendant Dushame had no reasonable subjective and objective basis whatsoever for his conclusion that Probable Cause existed to arrest the Plaintiff.

CONCLUSION


The Plaintiff has demonstrated that

the Defendant has failed to produce a Statement of Undisputed Facts pursuant to Local Rule 56.1 (see Pages 55 - 56 above), and therefore, as per the Rule, deserves to have his Motion for Summary Judgment (hereafter “(the) Motion”) denied, for this reason alone;

the Defendant committed procedural violations of the FRCP which poisoned his Discovery (see Pages 56 - 58 above) – and therefore his Motion must be denied, since it depends on the “fruit of a poisoned tree;”

the Defendant’s Motion must be denied because he has already freely waived his Qualified Immunity (see Pages 58 - 61 above) and no longer has Qualified Immunity;

no Probable Cause ever existed for the Plaintiff’s arrest (see Pages 61 - 65 above); and the Defendant knew or should have known this;

the alleged victim’s unsupported and unverifiable accusation did not in and of itself constitute Probable Cause (see Pages 61 - 65 above); and the Defendant knew or should have known this;

the lack of Probable Cause to arrest the Plaintiff in this case was already legally established as conclusive on November 25, 1997 (see Pages 65 - 69 above); and the Defendant knew or should have known this;

the Marital Privilege effectively blocked any possibility that the Defendant could ever find Probable Cause to arrest the Plaintiff (see Pages 69 - 71 above);

the Plaintiff has met his burden of demonstrating that he in fact has asserted a claim that his constitutional rights have been violated by the Defendant;

the Plaintiff has meet his burden of demonstrating that a constitutional violation occurred;

the Plaintiff has met his burden of demonstrating that the right which he alleged was violated – the right to be free from False Arrest without Probable Cause – was a “clearly established right” as the time he was arrested;

the Plaintiff has demonstrated that no “reasonable officer” could or ever would have found that sufficient Probable Cause ever existed in this case to arrest the Plaintiff (see Pages 75 - 79 above); and the Defendant knew or should have known this;

when the Defendant served his Motion on the Plaintiff on or about July 28, 2000, he did so in defiance and contempt of the express instructions of the Court, in the person of the Hon. Judge Harrington, to engage in no such litigation, until further notice and when the Court might give its consent (see Pages 79 - 80 above);

the Defendant is no longer even entitled to dispute the Plaintiff’s version of the Material Facts;

the corpus of Material Facts all support the Plaintiff’s contention that no Probable Cause ever existed to arrest the Plaintiff;

to the extent that the Defendant is still able to dispute these Material Facts, he cannot therefore prevail on his Motion because the disputed Material Facts are a matter for a jury to determine;

the Defendant cannot prevail on his Motion either on the basis of Material Facts or on the basis of the Law.


WHEREFORE, on the basis of the foregoing, the Defendant’s Motion for Summary Judgment should be DENIED ON ALL COUNTS.
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